—

In ancient times, the balance between the individual (citizen) and social group (State) was clearly iy

favour of the State. Individual rights were subordinated to the interest of the “fortress”. This Wag th,
situation for the people who enjoy the status of citizen, for. all other somql CIasses.or foreigners (barbaria,
people themselves), the situation was much more dramatic. In the Medieval period, personal safety apg
private property were at the arbitrary disposal of the sovereign whp had abso]gte rights w1th?ut limits, the
right to life and death over their subjects. This period gener.allﬁy is ch'ftracterlze_d by thg_gxn-stence of the
right to force itself and not the force of law, subordinating rights of circumstances, to servitude towards
the absolute monarch (monarchy by divine right). Under these conditions, individual _nghts Were at the
discretion of the ruling class, the senior pyramid to the monarch. In terms of the history of TaW, ang
general theory of law, this evolution may be surprised by the evolution of the generatlons.of subjective
human rights. In essence, the evolution of generations of rights is a return, a refund of duties previous]y
delegated to Hobbes’s sovereign or government, citizen and civil society. On the other hand: represents a
return to the just naturalist conception of subjective rights and to the valorization of persons in-a juridici|
sense, as a human being.

THE FIRST GENERATION OF SUBJECTIVE RIGHTS

The rights of this generation are mainly political and civil rights and freedoms. Rights such a
freedom of speech, free choice of residence and freedom of religion are among the first generation rights,
The first generation of rights is generally about the person against political power and typically, maintains
the originality of the human. This has been considered in Article 2 to 21 of the Universal Declaration of
Human Rights. Martin Golding called these rights as “selective” rights which mostly deal with the concepts
of freedom and choice. They are the same traditional freedoms and citizenship privileges which have been
formed as political and civil rights. The first generation rights mainly match the*Liberalism Trggiitjon;

! because these are the inalienable rights of people which have immunity against aggression of common

1

goods and State authority; the point emphasized by Liberalism.

Once time passed and ideas and concepts about State were developed, political power, and right and

& freedom (the works of philosophers John Locke, Ch Montesquieu, Th. Hobbes, JJ Rousseau), appeared
fight against monarchical absolutism, struggle which ‘will be successful, success expressed by documents

with legal force as:
¢ Magna Charta in 1215.
e Petition of Rights in 1628.
e The Bill of Rights (Declaration of Rights) in 1689, England.
e The American Declaration of Independence in 1776.
e . The French Declaration of Human and Citizen Rights in 1789.

Though these documents of constitutional nature, were established early forms of limitation of absolut
power in the sense that :

L There were established safegliards against the introduction of tax
approval of Parliament.
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obser Vahc;: ;ﬂablished 'safeguards against arrest of persons and confiscation of assets without
: K
3. There werq Procedure of courts.

to peﬁtio“. Su[;}ported and declared the freedom of speech, that freedom of thought and ﬁw right

4. There were st ) . . . :
Declaration fﬂted principles of individualism, starting from the idea expressed by the French
Py O Human and Citizen Rights in 1789 as “the purpose of ¢ach political associations is
. ural and indefeasible human rights.”
It is considered that the Déclaration of human

X and citizens rights from 1789 expresses i
ne idea that there are inherent human rights, p in the best way

rights that are exercised in a State which is not an end i
. - . . ln
itselﬂ put only a mean to ensure coexistence of individuals and the exercise of individual rights. For this

it is estimated that it is i : S et
ason, 10 15 €8 It 1s an expression of the first generation of subjective rights. The Frenc
Dedaration of Hyman and Citizens Rights from 1789 contained two new ideas : © :

. The idea’that man as an individual, benefits of “natural rights,
liberty and equality;

2. The second idea is that the “purpose of all political associations is the preservation of the
natural and indefeasible rights of man™ (Article 2 of the Declaration).

There are two categories of rights which the Declaration of Human and Citizens Rights from 1789 is
referring t0 =

inalienable and sacred” including

1. Civil rights or human rights as :
(a) Freedom of opinion (Article 10)
(b) Freedom of expression and press (Article 11)
(c) Personal ownership (Article 17)
(d) The right to personal security in relation to justice and police (Article 7-9)
(e) Equality before the law (Article 6)

2. Political rights, those that allow citizen participation at power, namely :
() Equal access to public (Article 6)
(b) Participation in elaboration of laws (Article 6)
(c) Control of taxes (Article 13-14).
(d) Citizen control over the administration (Article 15)

These rights represent the first generation of subjective rights, and.rpore prez.:is';ely_tho?e rights Ehat
refer to personal autonomy of the individual and the Tights tﬁirena_blf-: citizen participation in power n:ha
society where “the exercise of natural rights of each man has no limits, th‘ﬁ'fh’o's_c? which ensfure fdorh e
other members of society the same rights” (Article 4). In the.modern age, th'es? nghts‘have ound t f:lrr
consecration in constitutions and in the laws of most countries, as well as in international documents.

Among them we mention :
(a) The Universal Declaration of Human R?g.hls of.' U.N.
(b) The International Pact on Civil and Political Rights. | | . oo
. .0 Europe, there were created legal mecham_sms for protecting these rights: T e
A r?g{}lloné;\l;\:j: (])rfl Europe and of European Court of Human Rights, based on European Convention
system of the

i i ted rights which
. -+ ;nal Protocols of this Convention. In the system of protec
of Human Rights and the égg:l(;nrotected by the European Convention on Human Rights and by the
belong to the first gener

i -on we mention:
Additional Protocols to this Conventio
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e The Right to privacy.

«  Prohibition of torture and inhuman or degrading punishments.
e  Prohibition of slavery and forced labour.

s TFreedom and security of a person.

¢ The right to a fair trial.

e The right to property of the person or of a legal person.
o Freedom of mind, of thought and religion.
»  Freedom of expression and information,

*  Freedom to free elections.

THE SECOND GENERATION OF SUBJECTIVE RIGHTS

The second generation of human is shown in social and economical areas Rights such as educat
dwelling, hygienic protection, employment and an appropriate level of living, are considered as the rig
of second generation. The rights of second generation guarantee an active life along with health,
healthy nourishment and hygienic protection does not exist, doesn’t it harm the ?-c.'iiih of human

accordingly the health of the society? |

The basic idea of such division is that. the rights of fiest

. generation are ascertamed by avoidin
action, and rights of second peneration by daine come actiims Bud Bd et sovmomt o o e 2, $
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he establishment of 1,4

; thirq
] ation i Bethe
o interne : a'l, social Procedyre
nesses of the first ang S¢

AN RiGHTS

ratj ‘
n m(:)ll“a:? the result of new needs of human, The develo 1|ng
' "thi cond g ' Zing thetniernational viohts and ioman riehts and also
Wl hts of third generatj BeNerationg |z € international rights and human rights and
e rights generation of Unity righys zgert‘l"iatﬁppearancc of the third generation f ruman rights.
u! \“. 0 { .
c]tlzt'

alk about human: 1S

: ; but put emphasis on the universal
Third-generation human rightg ar

SSTS are thoge pi
essive \ 2 Crig
-nmf‘“y progre 1ve documcnts of i gh

— ‘ Nternationg) | L that 80 beyond the mere civil and social, as expressed
jfions Conference on “‘a{“'.“a“ E“Vironmeﬁ » Including the T972 Stockholm Declarafion of the United
jd other pieces of generally Inspirationg| “SOJ} l;e !’992 Rio Declaration on Environment and Development,
: , W, —_ —
this generation of rights, the et
- Iso shared with every j l’_e'}eﬁblarles are society and social i i
penefit 15 also shared WIth every individual, The most i 1al groups which of course its general
: establishing a powerful feeling amone o ost im

Ng members of lhgourtt:;:t Eﬁ\‘lilreg_gf mm-ge_ncraﬁonmgh b
- harms th e crsal society, l_ﬁc' inability of nofdeviating
e gcographlcal 'dl:d’cTS or special ccgl\_()1117<ﬁl‘zu1d rr:‘;mical :;;tgr‘r‘lt:lr%g;ﬁ;rzp}_mg?gs.o@as ﬁighfr than
made as‘ﬂ\e restTﬁs (?_iﬁmnn presence in the human socicty. Most iﬁ%tanieezl gﬁ%\ th%ﬂg@h‘@?am
human rights (unity rights) are ; (Icv_tit()lwlngl\t right, peace right, right bf humiﬁ“in‘i‘nl ‘-r(-i ge_hnf:ra;mr{ o
ght to have @ healthy envitonment, Tight'o Ruman cmnion wealth, right io_ph‘i"thﬁzs;g 105 dod th
right t0 communicalion. The term “third-generation human rights” v ic aids and the

. = o remains largely unofficial. just as th
oniker of “green” rights, and thus hous . $ANSYIe
s o-used m g : ¢ Ses an extremely broad spectrum of ri i ing :
p ights, including : J

e commitments {0 suchi rights for the

~ artius ri =i Pa
« Group and collective rights T ot
o Right to self-determination

« Right to economic and social development
o Right to a healthy environment

« Right to natural resources

« Right to communicate and communication rights
« Right to participation in cultural heritage

o Rights to intergenerational equity and sustainability

These rights have a positive consecration, generally in international law.

The rights in this category cannot be exerted individually, but only by groups or collectivities of
people. The third generatioxl_[igh_ti rec_liirc not only the need to create an institutional support by the
State, but, as in the case of second generation rights, they neéd to rfegtrict‘the first genération of Fights,
through a so called “positive discFimination”, in the"sense that these rights, liké the Tights of any
minority, requir€ a limitation of rights of first generation. The environmental law allows social groups to
live in a healthy environment, clean, without harmful agents to health but, in the same time, involves a
number of limitations of rights of first or second generation, like owning a forest or the right to work.

Some international organizations have offices for safeguarding such rights. An example is the High
Commissioner on National Minorities of the Organization for Security and Co-operation in Europe.
The Directorate-General for the Environment of the European Commission has as its mission “protecting,

preserving and improving the environment for present and future generations, and promoting sustainable
development”.

There are laws that recognize different and in some proportions, the existence and exercise of thi
bind nf ter ot nontal richte rights of minorities. Romania is one of the countries that hav
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. d generation rights. We have the i ES (sem. M M

ized the great importance of third generation Hght. tHe Tight to oo : e
recognized the gr B Their substantial base being put after ]9930 l‘: ®hVironmeny. e right of = |
. ‘ t

ic and séxual minorities (Thet ' : 199¢ i
ethnic - Europe and Integration in the European Union, and harmonization of nzt?pmbach to join the
Council of Europ . ional organizations). 'ational |egjstation With
international documents of the two regio : i s e

NERATION OF SUBJECTIVE S'%%%:Mwﬁmw e
o~ 3

he so called “rights related to genetic eng{neering”, rights which are o, :
nition or prohibition of certain activities. =

THE FOURTH GE

This category includes the 50 ©
doctrinal debate in what regards their recog

B

We could put in the same category the so called right.s of fu}ure generations, as well as rights thy; ‘L
can not belong to an individual nor to social groups, including nations, they belon.g only to humanity a ,
whole. The rights of humanity would treat the common assets of the whole humanity. :

In the same category it is possible to insert rights deriving from e)fp]oration and e?cploitation of cosmic
space. In the classic way it is considered that rights related to genetics can be classified as belonging ¢,

this last generation of rights, but even if fourth generation in itself is challenged as existence. In doing so,

there are identified rights that ensure the inviolability of individual rights and unavailability of humap

body in terms of development of medical science, of genetics.

The UNESCO Declaration on Human Genome from 1997 :

I. stipulates the compulsoriness of the international community to protect the human genome, the
right to genetic identity of a person entitled to the banning of cloning;

2. stipulates the obligation of States to defend the person and its dignity, regardless of its genetjc t
characteristics; |

3. stipulates limits of intervention on a person’s genetic characteristics, subordinated to medica] |
purposes, that concern human health; ) ‘

4, the respect of humans ego from conception to real death. In the debate are issues of assisted
euthanasia (the right to die in peace and dignity), maintaining artificial life after brain death,
sterilization, fetal status, infanticide (late abortion).

MULTIPLICATION AND INSTITUTIONALIZATION OF NEW RIGHTS

In their historical evolution, it is estimated that human rights have passed through four different
processes :

l. Positivation

2. Generalization

3 Internationalization

4. Specialization.

/ﬂ.\ﬂel: I!le Sef:ond World War, as a response to atrocities of the war and to affecting of human person
both in civil society, as well as in institutional, national and international level, humanity has sought. tc;
assert its valences .zan to obtain legal recognition and protection of its sacred values. So, appeared more
demands from the individual, as well as from groups of individuals, demands which evolved and took up

the legal form of subjective rights, the State recognizing and protecting them. What is characteristic of the

postwar pe.riocli is the multiplying and institutionalization of human rights. In the doctrine this legal and
factual reality is undergoing critics: '

1. It is considered as threatening the existence of legal States, weakening its authority.

2. The institutionalization of some rights would attract inefficiency of others.

i
e —
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3. The apparition of , Con
nflict

Under the name of
pternational level, a ny

be s
tween different generations of rights.

human r
N rights the
mber of rights (‘);r‘c_lr\:terc to be affirmed, recognized and protected in national and
st and second generation rights. Subsequently, the concept of i
‘:ng

juman rights had to be i
i A

From the ge|1erati0:CIUded rights of the third generation %
it s of rights ‘

pe latter are different fio s only a part was defined . %

m the other subjective ri as human rights. After a socio-l iteri ¢

subjective r 5. o-legal criterion, i

) ¢ rights for two reasons : E

!

1. They are fundam i
cnh 5
o communit ghts al nghlls. absolutely essential for human bei o B
, rights recognized at an international level ings, as individuals or members of
2. Secondly, these are “models destined to convince, lackin ;
spontaneous support, motivated by ethical V'\luc;" In 1%\ anytsancuon, s i
5 : G o B ol RS e categor g
identify the rlghls from the first generation like: the right to ]it%: ;c?:o:\‘:lﬂmnf it
property and rlgh_ls_from the secord generation like: socio-economical righL:ao:tgr,c‘e:c e
(freedom of association) or from the third generation (minorities’ rights, the right to an env;monmnihg
).

On the other hand, the doctrine says that we are facing two tendencies :

(a) Of creating new subjective rights (of children, old persons, sick people, those with disabilities)

cts of rights (the case of animals, environment, human species). These

() Of creating new subje
ption of subjective rights and cause reflection to the

tendencies are affronting the classical conce
anticipation of future. '

QUESTIONS

ULTIPLE CHOICE QUESTIONS

1. The Second Generation of human rights
(b) Peoples

ation of human rights embodies freedom of s

concerns the rights of whom?
(¢) Proletariat (d) Women

(a) Workers
peech and assembly?

2. Which gener
(a) First (b) Second (¢) Third (d) Fourth
3. The theory of rights in the Middle Ages rested on the idea of
(d) Natural law

(¢) Common law

(d) Royal privilege
political practice of extracti

al in establishing the ng charters of

(a) Clemency

4. What document wa
liberties?

(a) The Royal Proclam

(b) The Magna Carta, 1215
(c) The Universal Declaration of Human Ri

s instrument
ation, 1763

ghts, 1948

Statement
(d) The Port Huron | ]
5. What thinke? pointed to the Way i which the liberal position on rights stresses property rights
Rer f the rich and powerful? .
(dy John Locke

to the advantage 0
(@) W.E. Hegel (b) Jeremy Bentham - (¢) Karl Marx
a) W.E.

6. Child Labour by 1
(a) s always a vio

P « & violation of the
v le a Vlolat . —musenment h

0 year olds :
of the rights of the child.

f the child if the task is harmful,
as fixed the minimum workin

lation
g age to be under: 17.
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